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RULING 

MR. JUSTICE CHRISTOPHER CLARKE:  
1. I have before me an application on the part of the sixth, seventh and eighth defendants, Mr. Yuri Nikitin, Amon International Inc (“Amon”), and Henriot Finance Limited (“Henriot”), (together “the Nikitin defendants”), to strike out the proceedings against them on the grounds that they are vexatious and/or an abuse of the court's process.
2. The background to this action is very sizeable, and well‑known to the parties. I do not intend to sketch out more than is absolutely necessary.
3. The first of the 15 claimants is Novoship (UK) Limited (“NOUK”).  NOUK is an English limited company, which managed vessels for its parent, JSC Novorossiysk Shipping Company (“NSC”).  Those vessels were owned by one‑ship subsidiaries of NSC.  NSC is now majority owned by OAO Sovcomflot (“Sovcomflot”), which is wholly owned by the Russian State.
4. The first defendant, Mr. Vladimir Mikhaylyuk, was, until 21 March 2006, employed by NOUK as its general manager.  Mr. Nikitin is a successful Russian businessman who is now in exile, and who has successfully resisted extradition to Russia.  Amon and Henriot are companies of his.
5. This action is a sequel to the actions heard by Mr. Justice Andrew Smith over several months from September 2009 in what is commonly known as the Fiona Trust litigation.  This culminated in a judgment of 10 December 2010.  That litigation comprised three actions, the first and second Fiona actions, and the Intrigue actions.  The litigation embraced many claims against Mr. Nikitin and his companies, amongst others, which are summarised at paragraphs 47 and 49 of the judgment.
6. The Fiona actions are actions relating to the Sovcomflot Group, whose principal operating company was Fiona Trust and Holding Corporation (“Fiona Trust”).  The Intrigue actions relate to claims by NSC and its subsidiaries. Intrigue Shipping Inc (“Intrigue”) was NSC's principal operating company.
7. Mr. Justice Andrew Smith dismissed many of the claims against Mr. Nikitin and his companies, but upheld some of them.
8. Following his judgment, he made an order in an agreed form, lifting all freezing orders previously made against those companies which were known as the Standard Maritime defendants, a group of companies associated with Mr. Nikitin together with Mr. Nikitin, upon their providing security for the limited number of claims against them that had succeeded, and providing for a further order to be made in that event to that effect.
9. On 17 December 2010, that further order was made, the necessary security having been provided.  It included a provision which required the claimants in the three actions to take:
"All reasonable steps to procure the discharge of all orders obtained by them or on their behalf in any other jurisdiction that prohibit or restrict the disposal or diminution of or dealing with any of their assets".
10. In consequence of that, freezing orders which had been obtained in Switzerland against Mr. Nikitin and his companies were lifted. But on 6 January 2011, the day after Mr. Nikitin and his companies received notice from the Swiss courts that those freezing orders had been lifted, the Swiss authorities froze or refroze the assets of some of the Standard Maritime defendants at the behest of the Russian authorities, those assets amounting to over US$250 million.
11. What happened is apparent from the documents.  On 17 December 2010, a letter (“the civil claims letter”) was written to what is described as the "competent court" in Moscow.  The civil claims letter, which was not served on Mr. Nikitin or his companies, recited the discovery by an internal audit of Sovcomflot and NSC and their subsidiaries of fraudulent transactions and asserted that damage had been caused by the unlawful actions of a group of persons holding positions in the senior management of those companies, and by third parties.
12. The group was said to comprise Mr. Skarga, Mr. Izmaylov, Mr. Mikhaylyuk and Mr. Nikitin, and companies under their control.  The letter records that Sovcomflot, NSC and the foreign subsidiaries under their respective control had been acknowledged as the victims under a criminal case then pending, and that the victims intended to demand full compensation for the damage incurred from the persons responsible for causing it, and that they declared the existence of the corresponding civil claim.
13. The criminal proceedings in question, in which Mr. Nikitin is a defendant amongst others, have been ongoing for about six years. They are in the investigative stage.  The civil claims letter listed ten different claims of Sovcomflot and its subsidiaries, and four different claims of NSC and its subsidiaries, in respect of which compensation was demanded.  The description of the claims shows that they consist almost entirely of claims which have been adjudicated on in the Fiona Trust litigation, including several on which the claimants had failed, or claims to a very similar effect.

14. One of the claims on which the claimants failed in the Intrigue action was a claim that Mr. Nikitin should disgorge the profits made on the charter out of the vessels by various NSC subsidiaries to Henriot, which is incorporated in the British Virgin Islands.  That claim had been advanced in the Intrigue action on the footing that Mr. Nikitin had bribed Mr. Izmaylov, who was president of NSC until October 2005.  That claim was found to be without foundation.
15. The civil claims letter thus sought recovery, as an adjunct to the criminal proceedings, both of claims on which the English court had already ruled in favour of the relevant claimant and those where the English court had dismissed the claim.  The total figure claimed was nearly US$850 million.  The letter stated that the victims requested that proper measures be taken with immediate effect to secure the declared demands and to seize the property of the accused in the criminal case.
16. The civil claims letter was signed on behalf of Sovcomflot, NSC, Fiona Trust, Intrigue and Sovcomflot Bulk Shipping Inc, but the victims were defined as including the subsidiaries of Sovcomflot and NSC.  Those subsidiaries include NOUK and the other claimants in this action.
17. The loss claimed includes, as the fourth claim by NSC and its subsidiaries, a claim for profits made on the Henriot charters in the sum of $60,262,900.  That was the sum which had been originally claimed in the Intrigue litigation.  That claim has now increased to about $108 million, by the addition of claims in respect of the vessels Kuzbass and Kaspiy, which were not managed by NOUK, but by NSC in Russia.
18. The Russian civil claim, as I shall now call the claim put forward by the civil claims letter as an adjunct to the criminal proceedings, thus seeks to obtain the disgorgement of the Henriot charter revenues - the same relief as had been sought unsuccessfully in the Intrigue action, but to a greater extent.
19. The third such claim is for "at least" $19,238,575.82, being, "Receipt of unlawful revenue from the commercial operation of vessels belonging to OAO Novoship subsidiaries, in the period when the said vessels were managed by Novoship (UK) Limited".  
20. It is not clear precisely what claim that relates to, but it may relate to improper payments said to have been made to Mr. Mikhaylyuk by Mr. Ruperti, one of the defendants in the present action, through two of his companies, in respect of vessels chartered to Mr. Ruperti's company, PMI Trading. 
21. Also on 17 December 2010, the Office of the Prosecutor General of the Russian Federation (“the Russian prosecutor”) wrote to the Swiss Department of Justice informing them of the criminal case against Mr. Nikitin, and the fact that the victims had filed a claim against Mr. Nikitin and members of his organised criminal group.  The Russian prosecutor asked for preventative measures to freeze the accounts of Mr. Nikitin and his companies at certain private bankers in Switzerland in order to secure the rights of the victims and the filed Russian civil claim.
22. On 6 January 2011, as I have said, an interim decree was made by the Swiss authorities which froze the bank accounts in question.  Not surprisingly, this action by the Russian prosecutor led to an application by the Standard Maritime defendants for an anti‑suit injunction.  That injunction was granted on 9 February 2011.  Although it was not consented to, it was not seriously opposed by the claimants in the Fiona Trust litigation, and its terms were the subject of agreement.  The respondents were all the claimants in the three actions in that litigation.
23. The order had certain definitions.  Paragraph 1 of that order reads as follows:

"In this order: 

1.1.  'The Russian proceedings' means the criminal proceedings in the Russian Federation against inter alios Mr. Yuri Nikitin.  

1.2.  'The disputes' means the disputes between the respondents and the applicants that are or were prior to the judgment of this court, delivered on 10 December 2010, the subject of the Sovcomflot, Novoship and/or New actions.   

1.3.  'The Russian civil claims' means the civil claims made in the Russian proceedings by or on behalf of any of the respondents (including in particular, but without limitation, those listed in schedule B hereto) against any of the defendants to the Sovcomflot, Intrigue and/or new actions, including the claims against those defendants in respect of which: 

1.3.1.  By request dated 17 December 2010, the Office of the Prosecutor General of the Russian Federation sought mutual legal assistance from the Swiss authorities. 

1.3.2.  By interim decree (Zwischenverflugung) dated 6 January 2011, signed by Ms Lucie Wellig ('the Swiss order'), the Swiss Bundesanwaltschaft froze certain bank accounts (set out in paragraph 1 thereof) at Wegelin & Co private bankers." 

The reference to the "Sovcomflot, Novoship and/or New actions", is as I understand it 
a reference to the three actions in the Fiona Trust litigation.
24. The operative provisions of the anti‑suit injunction were as followed: 

"2.  The respondents shall not by themselves, their directors, employees, officers or agents:

2.1, pursue any step in or take any further step in pursuit of the Russian civil claims; 

2.2.  Procure or assist the pursuit of any step in or the taking of any further step in pursuit of the Russian civil claims; 

2.3.  Commence (or recommence) or pursue, or procure, or assist the commencement (or recommencement), or pursuit of any proceedings to prosecute the Disputes in any court or tribunal other than the High Court or Court of Appeal of England and Wales (or a court of another Member State of the European Union, or of another contracting state of the Lugano convention).  

3.  The respondents shall: 

3.1.  Forthwith announce in writing to the relevant authority or authorities in Russia that they are withdrawing and agree to the withdrawing of the Russian civil claims and provide a copy of the same to the applicant's solicitors; 

3.2.  By 2.00 pm GMT on 16 February 2011, send to or lodge with the relevant authority or authorities in Russia further document(s) (if any) required for the withdrawal of the Russian civil claims and provide a copy or copies of the same to the applicant's solicitors. 
3.3.  Comply with all requirements for the withdrawal of the Russian civil claims.

4.  For the avoidance of doubt, nothing in this order prevents the respondents or any of them from co‑operating with the Russian prosecuting authorities and courts in connection with the Russian proceedings (excluding the Russian civil claims or any other civil claims seeking to prosecute the disputes), including without limitation by providing documents and information in relation to the disputes."

25. In compliance or purported compliance with that order, on 10 February 2011, Sovcomflot wrote to Mr. Maltsev, the Russian investigator, with a copy to the applicants' solicitors, in terms which included the following:

"In execution of the order issued by Judge Andrew Smith of the High Court of England and Wales on 9 February 2011 (the 'Order'), we hereby declare to you in writing that we withdraw and agree to withdraw what is called in the Order 'Russian civil claims'.  The Order gives the following definition to 'Russian civil claims' and when we refer to 'Russian civil claims' in this letter, we accept this definition."

There then followed the definition in the order of the Russian civil claims:

"We attach a copy of appendices A and B to the Order and are writing this letter on the instructions and on behalf of the legal entities referred to in these appendices.  Accordingly, and to avoid doubt, this notification applies to all civil claims which have been filed or stated in the attached letter dated 17 December 2010, other than claims in respect of Mr. Mikhaylyuk alone and to which reference is made in paragraphs 3 and 4 of the given letter.  We request that you notify us whether anything further is required of any of those in whose name this letter is written in order to secure the withdrawal of the Russian civil claims."

26. That letter was signed on behalf of Sovcomflot, NSC, Fiona Trust, Intrigue and Sovcomflot Bulk Shipping Inc.  In writing in those terms, the respondents to the anti‑suit injunction regarded themselves as having complied with paragraph 3 of the order of 17 December 2010.  
27. The letter of 10 February 2011 did not lead to any lifting of the freezing order in Switzerland, or the effective withdrawal of the Russian civil claim.  As to the former, Mr. Nikitin's Swiss lawyers have been in contact with the Swiss authorities seeking the lifting of the order, but the exact contact of the communications between them is not apparent.  
28. As to the latter, it appears from the evidence of Professor Alexander Sergeev that under article 44(5) of the Russian Criminal Procedure Code, the civil claimant may announce that he is withdrawing his civil claim during the criminal case proceedings provided he does so before the court retires to deliberate on its verdict.  If he does that at the investigation stage, the investigator is to add the withdrawal of the claim to the material of the criminal case, and terminate any procedural action related to the civil claim.  A civil claimant who withdraws his civil action will lose his civil claimant status, and associated procedural rights. 
29. But the final decision on withdrawal is made by the court, when all the materials have been passed to it.  The court will then check whether such withdrawal is contrary to the law, as it may be if, for instance, the victim is under 18, and make a decision either to accept the withdrawal of the claim or to refuse to do so.
30. On 25 November 2011, the Russian prosecutor wrote to the Swiss public prosecutor re‑asserting the claims in the civil claims letter.  The letter included the following:

"The Russian criminal authorities do not recognise the judgment of the High Court of Justice of England and Wales, dated 10/12/2010, as the final settlement of the civil actions of the injured parties, insofar as the awarded amount of US$56 million is substantially less than the amount of damages inflicted on the Russian injured parties ... This judgment has no consequences for criminal case number 18/346253‑05, which is being investigated in Russia.

The companies of the Sovcomflot OJSC group have been recognised as the injured parties and civil claimants and have filed a civil action in the criminal case for the amount of approximately US$ 850 million.  The corresponding resolutions of the investigating officer, dated 16/12/2010, and the judgments of the Russian court, dated 22/12/2010, regarding permission to freeze funds in Switzerland, remain in force ...

The Office of the Prosecutor General of the Russian Federation hereby confirms the validity of the petitions dated 17/12/2010 and 31/12/2010 ...

In light of the above, for the purpose of securing the rights and lawful interests of the injured parties and civil claimants ... we hereby request that you preserve the freezing injunction placed on the funds of the accused, Yuri V Nikitin ..."

31. Lax & Co, Mr. Nikitin's lawyers, received a copy of this letter from his Swiss lawyers on 6 December 2011.  
32. The letter also informed the Swiss prosecutor that the scope of the charges had been amended so as to qualify the acts of Mr. Nikitin and his accomplices under article 210 of the Criminal Code, under which property obtained as a result of the commission of crimes was subject to confiscation.  In the event of a guilty verdict under that article, the Russian prosecutor reserved the right to file a petition with the Swiss authorities for the return of the frozen funds through the enforcement of the court's judgment confiscating the property.  The letter asked the Swiss prosecutor to take this into account as an additional ground for preserving the freezing injunction.
33. It is apparent from the letter of 25 November 2011: (a) that the Russian investigator has not added the withdrawal of the claim to the material of the criminal case, nor has he terminated the procedural actions in Switzerland; and (b) that so far as the Russian prosecutor is concerned, the civil claim for $850 million as an adjunct to the criminal proceedings is continuing in full force and vigour.
34. As to the freezing order of 6 January 2011, that remains in place in Switzerland.

35. On 19 April 2012, Lax & Co asked Ince & Co, the solicitors to the claimants in the Fiona Trust litigation and in the present action, for a complete explanation of the current status of the Russian civil claim, and the steps taken by the respondents to the anti‑suit injunction to withdraw that claim and comply with the terms of the injunction.
36. On 25 April 2012, Ince & Co replied to say (a) that the claimants had complied with the injunction by the letter of 10 February 2011; (b) that they were not aware that they were required to do anything else; (c) that they had been unaware of the letter of 25 November 2011, until Lax & Co's letter of 19 April 2012; (d) that they did not know the current status of the Russian civil claim, and had no documentary evidence whatever; and (e) they had taken no steps whatever in respect of the Russian civil claim since 10 February 2011.
37. They said that the claimants in this action did not contend that they were entitled to double recovery in respect of profits from the Henriot Finance charters and that any question of confiscation was irrelevant to the current civil claim.
38. On 4 May 2012, Sovcomflot wrote to Mr. Maltsev, the Russian investigator.  The letter included the following:

"A letter was sent to you on 10 February 2011 on behalf of OAO Sovcomflot, OAO Novoship and various companies in our group, in which we withdrew the so‑called 'Russian civil suits'.  This letter was produced in response to an order issued by the High Court of England and Wales on 9 February 2011 requiring, amongst other things, the victims in criminal case number 18/346253‑05 you are investigating to withdraw any criminal damage claims filed under Russian criminal procedural law, and also giving a ruling in these 'Russian civil suits'.  Copies of our letter and the court order are attached.

We would therefore be grateful if you could advise us of the current situation regarding the said 'Russian civil suits'."

On 10 May 2012, Mr. Maltsev replied in a letter which included the following:

"Having read your letter, which was received by the chief investigative agency on 5 May 2012, I can inform you that the victims' representatives filed claims for restitution of criminal damage on 17 December 2010.  On this basis, a ruling was issued on 17 December 2010 recognising the representatives of the companies found to have been victims as civil claimants.  On 10 February 2011, a letter was received from the victims' representatives withdrawing these claims in obedience to a ruling of the High Court of England and Wales on the withdrawal of civil claims.  No other communications have been received from the victims' representatives concerning the claims for restitution of criminal damage."

The applicants’ submissions

39. Mr. Steven Berry QC, on behalf of the applicants, submits that it is an abuse of process for the claimants in this action to continue the case against them in the circumstances which I have described.  He does not base the application on any contempt by the claimants of the order of Mr. Justice Andrew Smith, although he reserves his client’s position on that.  What is said is that the claimants, through their own act in launching the Russian civil claim by their letter of 17 December 2010, have brought about a situation which is: (a) vexatious in outcome, in the sense that the Nikitin defendants now face the risk of having the same claims made against them in two different jurisdictions, with the prospect of a claim in Russia, following an unsuccessful outcome to the claim in the present action; and (b) puts them at risk of double jeopardy in the sense that the claimants may recover against them or seek to recover against them twice for the same wrong.
40. He places reliance on two authorities.  In Australian Commercial Research and Development Limited v ANZ McCaughan Merchant Bank Limited [1989] 3 AER 65 the claimant first brought proceedings in England against the defendant bank, which appears to have been acting as a broker, claiming repayment of fees.  In that action, the bank counterclaimed for remuneration by way of a quantum meruit.  The claimant then brought duplicative claims in Australia against the bank and also against five other brokers.
41. On the claimant's application to stay the English proceedings in favour of the Australian actions, Sir Nicolas Browne‑Wilkinson VC said this:

"In my judgment, where a plaintiff seeks to pursue the same defendant in two jurisdictions in relation to the same subject matter, the proceedings verge on the vexatious.  I am not suggesting in any sense that the plaintiff in this case was being deliberately vexatious, but the outcome is vexatious.

ANZ (UK) [the counterclaiming defendant] is anxious that the proceedings should continue in this country, and that it should not be forced to litigate in Australia.  It has decided, however, not to apply to this court for an injunction to restrain the Queensland proceedings, since the power of the court to grant such injunction restraining overseas proceedings is now very carefully circumscribed and in my judgment it rightly took the view that no such order to be obtained.

In those circumstances, in my judgment, the plaintiff is required to elect which set of proceedings it wishes to pursue.  This is not simply a question of the stay of its action here.  The action here must be dismissed if it wishes to pursue the matter in the Australian courts and not here.  Accordingly, unless the action here is dismissed (with the consequent payment of costs incurred in the action here) in my judgment one does not get on to the kind of considerations of forum conveniens with which the Spiliada was concerned.  My view to that effect is supported by Dicey and Morris, Conflict of Laws (11th edition, 1987) 395, where in dealing with lis alibi pendens, this passage occurs:
'The court may be asked to stay other action in England or to enjoin on action abroad in two distinct situations, first, where the same plaintiff sues the same defendant in England and abroad, and secondly where the plaintiff in England is defendant abroad or vice versa.  In the first situation, it is not likely that the court would allow, except in very unusual circumstances, the continuation of proceedings by the same plaintiff against the same defendant for a similar cause of action in two different jurisdictions.  The court would put the plaintiff to his election and stay the English proceedings or enjoin the foreign proceedings.'.  

In my judgment that reflects the position, save that in my view it is not a question simply of a plaintiff applying for a stay of its own action, the action must go.  Counsel for the plaintiff, although he did not concede that it was necessary, did apply for leave to discontinue the action if, as in my view is the case, it was necessary."

42. The principle there pronounced applies, Mr. Berry submitted, not only where the proceedings are based on the same or a similar subject matter, or on the same or a similar cause of action, but also where the same or similar relief is sought in the different fora.  He drew attention to the observations of Lord Chief Justice Carswell in Lough Neagh Exploration Limited v Morrice [1999] N. I.258, where he said:

"The boundaries of what may constitute an abuse of process of the court are not fixed ... Relevant examples of the exercise of the power may be found in cases in which courts have dismissed actions (a) where the plaintiff had instituted an action in England when proceedings claiming the same relief were in being in another jurisdiction."

43. In the present case, Mr. Berry submitted, by putting forward the Russian civil claim on 17 December 2010 as part of the criminal proceedings, the claimants brought about a situation where there were two sets of proceedings covering the same or very similar subject matter on foot.  The claims are not identical, because in the present case, a different corruption is alleged.  It is not said that Mr. Nikitin had bribed Mr. Izmaylov to obtain the Henriot charters, but that the securing of those charters and the profits therefrom was tainted, because Mr. Nikitin had bribed or blackmailed Mr. Mikhaylyuk to secure the payment by Mr. Ruperti of at least $410,000 to Amon.
44. But, Mr. Berry submits, precise identity of claim is not required.  All the parties to the present action are parties to the Russian civil claim, because that claim is brought on behalf of all of the subsidiaries of NSC, and the relief claimed - a disgorgement of the profits of the Henriot charters - is the same.
45. In those circumstances, Mr. Berry submits, it was for the claimants to elect between the two sets of proceedings.  They have purported to withdraw the Russian civil claim, but the withdrawal is not fully effective.  The Russian State, acting through its prosecuting authorities, has made it plain (a) that it does not regard itself as bound by the English judgment, (b) that it treats the Russian civil claim as effective, and (c) that it seeks to have Mr. Nikitin's assets frozen in order to meet it.
46. There is thus, he submits, a very real risk that even if Mr. Nikitin is successful in resisting the claim against him in respect of the Henriot charters in these proceedings, such a claim will be pursued by the Russian State for the benefit of the claimants which the State indirectly owns.  It is no answer to this, he submits, to say that the Russian State and the claimants are separate entities, as they are, and that the latter have no control over the former. 
47. The claimants, in launching the Russian civil claim, have, he submits, unleashed the means by which their ultimate owners can have another bite of the cherry for their benefit if they fail in this action.  He points out that the prosecuting authorities have not been slow to claim credit in the Duma for the recoveries made in the Fiona Trust litigation for Sovcomflot, and have spoken of their very close co‑operation with the management of Sovcomflot.  They are only too likely, he submits, to press ahead with the Russian civil claim, despite its apparent withdrawal.
48. That they may do so is apparent, he suggests, from the correspondence of 4 and 10 May 2012.  In its letter of 4 May, Sovcomflot refers to the fact that its letter of 10 February 2011 was written in response to the order of this court of 9 February 2011.  The reply on 10 May refers to the fact that the letter was written in obedience to that ruling.  This looks, he suggests, like preparing the ground to submit in due course that there was no withdrawal because the withdrawal was not voluntary.
49. Moreover, Mr. Berry submits, the risk is not one of double jeopardy but worse.  Mr. Nikitin has already faced a claim that he must disgorge the profits on the Henriot Finance charters in the Intrigue action.  He now faces a claim to the same effect, but in a larger amount, in this action, where he has given security.  He also faces the prospect of the Russian civil claim; and, finally, the Russian state may seek to confiscate the profits as a penalty for the supposed conspiracy.
50. Mr. Nikitin thus faces, he submits, the prospect of being proceeded against again in Russia if the claimants fail. Further, if the claimants succeed in this action, there is nothing to stop the Russian State from claiming to recover both in this action and in the Russian civil claim, and again in relation to confiscation.
The submissions of the claimants

51. Mr. Dominic Dowley QC for the claimants submits that the application to stay the proceedings is singularly without merit.  It is made late in the day, when Mr. Nikitin has had a copy of the letter of 25 November 2011 for over four months.  No explanation has been given for that delay. S late an application has the appearance of a tactical ploy.  The application is calculated to disrupt the trial, whatever the result, because there may be an appeal.
52. The application is not based on any contempt of the court's orders, because it could not be.  The orders made on 9 February 2011 have been complied with.  The announcement of the withdrawal of the claim has been made to the relevant authority, with a copy to the applicant's solicitors.  No indication has been given by the relevant Russian authority or the applicants of what more those who were subject to the order could do to comply with the requirements for withdrawal.  They are not responsible for and cannot control the Russian state.  In those circumstances, he submits, they cannot be said to be acting abusively.
53. It is also, he submits, important to realise that the claims in the present action are not the same as the claims in the civil claims letter.  The claims made in that letter are, broadly speaking, the claims made in the Fiona and Intrigue actions.  The claims in the present action are not the same claims.  If they were, they would be unmaintainable because they would be res judicata, but that is not what is suggested.
54. In particular, the claims in respect of the Henriot Finance charters are based not, as originally, on the footing that there had been bribery of Mr. Izmaylov, but on the basis that the charters were transactions tainted by the bribery or corruption of Mr. Mikhaylyuk which was only discovered after the judgment of Andrew Smith J.
55. Moreover, he observes, the claim against Amon never featured in the Intrigue or any other litigation in any guise.  That claim is to recover about US$400,000, which was paid by Mr. Ruperti's companies in three tranches to Amon, Mr. Nikitin's company as a result, so it is said, of bribery or blackmail by Mr. Nikitin of Mr. Mikhaylyuk, the payments being alleged to represent 1.25 per cent of hires payable under the charter of certain vessels to PMI Trading, a Ruperti company, which then made a profit by chartering the vessels on to a Venezuelan state corporation, Petroleos de Venezuela SA. 

56. As to that, Mr. Berry submits that the civil claims letter is wide enough to embrace not only the claim in respect of the charters, but also the claim against Amon ‑‑ even though Amon is not specifically mentioned ‑‑ because the letter advances a general claim in conspiracy in respect of the persons named, and companies under their control.  Amon is under the control of Mr. Nikitin. 

57. Further, he submits the discretion to stay on the grounds of abuse of process is to be exercised robustly.  The court should not allow the relatively small claim against Amon to linger on if the very much larger claim in respect of the Henriot charters is stayed.
58. As far as vexation is concerned, there is, Mr. Dowley submits, no question of Mr. Nikitin being twice vexed, in the sense of having to bear the burden of appearing in two sets of proceedings.  He is not participating in the Russian criminal proceedings.  He has successfully resisted extradition to Russia.  He cannot pray in aid the existence of the Russian criminal proceedings as vexatious, because he would face them whether there were any civil claims or not.
59. Further, since Mr. Nikitin faces, Mr. Dowley submits, the Amon claims in any event, there is little extra effort and strain involved in his facing the claims in relation to the Henriot charters, because those claims involve essentially the same enquiry.  It is same that Mr. Nikitin is obliged to disgorge the profits from those charters, not because they were at below market value, but because the chartering arrangements were tainted because of what had happened in respect of the payments to Amon.
60. As far as double jeopardy is concerned, he submits that the spectre of double or multiple jeopardy is an illusion.  There is no evidence that Mr. Nikitin has any substantial assets in Russia, so there is no question of the claimants securing assets there.  As far as being pursued twice in England is concerned, it cannot, he submits, happen.  If the claim fails in England, it will not be possible to re‑assert it in England by attempting to enforce a Russian judgment based on it.  In any event, no such Russian judgment could be enforced against Mr. Nikitin and his companies, since he is not domiciled, and neither he nor they are resident in Russia, and none of them have submitted to the Russian jurisdiction.
61. So far as Switzerland, where Mr. Nikitin and his companies unquestionably do have assets, is concerned, the position is thus: Dr Sebastien Besson, a Geneva lawyer, was asked by Ince & Co to address the following question:
"Would the Swiss authorities recognise (and enforce) in Switzerland a judgment for civil compensation rendered in a Russian penal proceeding in the hypothesis an English court would have given judgment on the same claim between the same parties?"  

62. The answer that he gave by way of conclusion was this: 

"17.  It appears that a decision for civil compensation rendered in a penal proceeding may be recognisable and enforceable in Switzerland.

18.  For being recognised in Switzerland, said judgment will however have to fulfill the conditions set forth in article 25 SPIL [the Swiss Private International Law Act].  It is necessary that: 

(i) the judicial (penal) authorities of the state where the decision was rendered (i.e. Russia) had jurisdiction; 

(ii) the decision is no longer subject to any ordinary appeal, or is a final decision; and;

(iii) there is no ground for denial within the meaning of article 27 SPIL. 

19.  Assuming that the decision for civil compensation rendered in Russian penal proceedings pertains to matters referred to in article 149(2) SPIL, or the defendant was domiciled in the state i.e. Russia (article 26 SPIL), the first condition will probably be fulfilled."

I pause to observe that it may be debatable whether the proceedings pertain to matters referred to in article 149.  He then goes on:

"20.  The second condition would be fulfilled in case the Russian judgment would no longer be subject to any ordinary appeal, or would be a final decision.

21.  The third condition would however not be fulfilled in case article 27(2) lit (c) SPIL finds application.  This legal provision states that recognition of a decision must be denied, if a party establishes that a dispute between the same parties and with respect to the same subject matter has previously been decided in a third state, provided the latter decision fulfils the prerequisites for its recognition in Switzerland."

63. It follows that if the claimants fail in the present action, a decision upholding the Russian civil claim will not be recognised in Switzerland, provided that the English decision fulfils the prerequisites for recognition in Switzerland.  Those prerequisites are set out in paragraph 22 of Dr Besson's report as follows:

"22
Provided the conditions of article 27(2) lit (c) SPIL are fulfilled, the Swiss authorities would not recognise (and thus enforce) in Switzerland a judgment for civil compensation rendered in a Russian penal proceeding, provided the defendants establish that:

(i) an English court would have given judgment relating to a dispute between the same parties and with respect to the same subject matter; 

(ii) said English judgment would no more be subject to any ordinary appeal; 

(iii) said English judgment would fulfill the prerequisites for its recognition in Switzerland."

64. Mr. Berry says that there is a risk that the English court will dismiss the claim, but that at the time when a Russian judgment in respect of the Russian civil claim takes effect, the English judgment may be subject to an appeal, in which case the prerequisites for recognition of the English judgment will not be met.  Accordingly, the Russian state could seize Mr. Nikitin's monies in Switzerland at that moment.
65. Alternatively, he points out that there is a party to the Russian civil claim, namely NSC, which is not a party to the present action.  Mr. Nikitin could thus, he submits, find that a judgment is given in Russia in favour of NSC, and it is then said that the English court judgment dismissing the claim by NOUK and its subsidiaries against Mr. Nikitin, will not have been a judgment between the same parties as are in the Russian claim.
66. Mr. Berry also submitted that there must be doubt as to the proposition that the Swiss courts will not recognise or enforce a judgment on a claim which is already the subject of an English judgment, because the Swiss freezing order remains in place notwithstanding the judgment in the Fiona and Intrigue actions, and notwithstanding that the Nikitin defendants have pointed these judgments out to the Swiss authorities.
67. As to that, what exactly has been pointed out to the authorities, and with what response, is not clear, and the view that they may have taken may be based at least in part on the possibility of confiscation proceedings.
68. The court's power to stay an action on the grounds that it is an abuse of process is a flexible remedy, intended to ensure that the process of the court is not used in a manner that will or may lead to injustice.  The circumstances in which a stay will be ordered cannot be precisely defined and will depend on the facts and factors involved in the particular case.
69. The present case is unusual for a number of reasons.  First, it involves the withdrawal of a claim which is in some respects inchoate, not because the act of withdrawal was equivocal, but because Russian law provides that it is for the court to decide whether to accept the withdrawal.
70. Secondly, the withdrawal relates to a civil claim which is put forward as an adjunct to a criminal case.  The prosecution of the criminal case is in the hands of the Russian State, which is dominus litis, and appears to be able to assert and certainly does assert the civil claim for the benefit of the civil claimants, even though they have withdrawn it. 
71. The State's ability to act in this way derives from the presentation of the Russian civil claim on 17 December 2010 by the claimants.
72. Third, the Russian State is the ultimate beneficial owner of the civil claimants.
73. Fourth, the State may seek to argue that the withdrawal is not in truth voluntary, and therefore not effective.
74. In those circumstances it seems to me necessary to consider whether the conduct of the claimants and the likely effect of that conduct leads to an outcome that is vexatious, such that the continuance of the proceedings should be regarded as an abuse of the process of this court.
75. As far as the conduct of the claimants is concerned, they have, in my judgment, done what lies in their power to withdraw the Russian civil claim.  They are not shown to control either their parent companies or the Russian state.  The fact that it is for the Russian court to decide whether to accept the withdrawal cannot, in my judgment, mean that the claimants must be regarded as having opted for litigation in Russia.
76. Were it otherwise, a litigant who initiated a civil claim in Russia as an adjunct to a criminal charge might find it impossible ever to litigate in England, at any rate before the conclusion of any criminal proceedings, on the footing that until the criminal court accepted the withdrawal at the end of the criminal trial, the civil claim was extant.
77. In truth, the claimants have, as it seems to me, elected, so far as lies in their power, to litigate in England.
78. I also take into account Mr. Dowley's submission that the claimants' withdrawal of the civil claim should not be regarded as involuntary, because of the anti‑suit injunction.  In essence, as he submitted, correctly, the claimants have in English law an option whether to proceed in Russia or England, and they have chosen to proceed in England.  The price of choosing England, which they have chosen to pay, is to withdraw the civil claim from Russia.  The decision to give up claiming in Russia in order to claim in England is a voluntary act.
79. In the light of that submission, it would in my judgment be perverse for a Russian court to decide that the withdrawal is to be regarded as involuntary. 
80. At the same time, the fact that the Russian State is the ultimate beneficial owner of the claimants means that it has an incentive not to accept that there has been a valid withdrawal when in other circumstances the approval of the court in Russia to a withdrawal would, I apprehend, be something of a formality.
81. In those circumstances, it seems to me necessary to consider what may happen in the future.  I shall first assume that the claimants fail in the action against Mr. Nikitin and the other applicants.  In that event there seems to me no realistic prospect of the enforcement in England of a judgment on a Russian civil claim, insofar as the claim was one which the English court has earlier rejected both because such a judgment would not be enforceable, given that neither Mr. Nikitin nor his companies are domiciled or resident in Russia, and none of them have submitted to the jurisdiction,  and because the claim will be res judicata.
82. Per contra, if the claim succeeded, there would be no possibility of recovering twice in England, even if a Russian civil claim would prima facie be enforceable, there can be no recovery in England in respect of an obligation that has been satisfied.
83. Similar considerations arise in respect of Switzerland.  In light of the evidence of Dr Besson it seems clear that a decision for civil compensation, given as part of the criminal proceedings, would not be recognised or enforced if the claim was one which this court had previously rejected.
84. I do not regard the postulated scenario of a Russian decision being made at a time when an English decision refusing relief was under appeal, and thus being enforced in Switzerland in the interval between first instance and appeal, as one that should cause the court to stay the present action.
85. First, it is not apparent that the Swiss authorities would not await the outcome of the English appeal before taking any action. In circumstances where there was an extant appeal, I would expect that they would adjourn matters until the outcome of the appeal was known.
86. Secondly, there would seem to be a strong public policy argument for not enforcing any such claim pending an appeal, given that the claimants have withdrawn the Russian civil claim and elected to proceed in England, and that that election is the reason for their withdrawal.  Under Swiss law recognition of a foreign decision must, as Dr Besson's report shows, be denied if the foreign decision is manifestly incompatible with Swiss public policy.
87. I have no evidence as to the confines of Swiss public policy, but I would be surprised if such a concept could not be invoked in the contemplated circumstances.
88. Thirdly, if an attempt was made to enforce any civil claim in Switzerland during the pendency of an English appeal, upon the footing that that pendency meant that the English court's judgment could not be recognised in Switzerland, it seems to me that the prosecution of the appeal might well be an abuse of the procedure of the English courts, since it would be being relied on by the ultimate owners of the claimants to secure for the claimants the payment of a claim not by way of appeal from the judgment of the English court, whose jurisdiction the claimants had invoked, but by relying on the Russian civil claim whose withdrawal was the basis upon which the English court had accepted and maintained jurisdiction.
89. As to the possibility that the Russian civil claim might turn out to be one in favour of NSC, which is not a party to the present proceedings, I do not regard that as a circumstance that should lead to a stay.  I have no reason to suppose that any Russian civil claim in relation to the matters in issue in this action would be rendered in favour of NSC which, as is apparent, is not alleged in the present case to be the, or a, proper claimant. If it was, I would expect the Swiss authorities to recognise the Russian decision as the device it would be to secure payment of a claim which, if valid, belongs to one or other of the now claimants, and not to NSC, in circumstances where NSC, on whose behalf the letter of 10 February 2011 was written, had withdrawn any such claim in Russia, and had never asserted it in the English court, in which its subsidiaries, the proper claimants, have made their claim.
90. If the claims against Mr. Nikitin and his companies were upheld by this court, in which case they could be immediately enforced against the security given, it seems to me, in the light of Dr Besson's opinion and common sense, that there is no realistic prospect of the Swiss authorities enforcing a Russian judgment in respect of the same claim.  The witness statement of Mr. Ogden of Ince & Co on behalf of the claimants confirms that the claimants will not seek double recovery from the Nikitin defendants.
91. I recognise that it is not possible to be certain about what exactly may happen in the future in both Russia and Switzerland.  I have, however, to decide whether the situation that has arisen and the risks of what may happen in the future are such that the continuation of these proceedings should be regarded as an abuse of the court's procedure.  I am not so persuaded.
92. I also take into account as an important but not conclusive factor in reaching that decision that this application has been brought very late.  No explanation has been given of the delay in making it, in circumstances where the letter upon which it is largely based has been available since early December.  The trial was due to begin yesterday, and the application was only issued on 30 April, although intimated at a hearing about a fortnight earlier. 

93. I also bear in mind that this court is poised to determine the claims against Mr. Nikitin and his companies in a forum which Mr. Nikitin recognises, and at a trial in which he is fully represented, and in which he intends to take part.
94. By contrast, in a civil claim forming part of the Russian criminal proceedings, none of these features would apply.  According to Mr. Nikitin the result would be a foregone conclusion.  In those circumstances, it might well be to his disadvantage to have the civil claim proceed in Russia in his absence, without any claim in England.  If the claim in Russia succeeded, he might then find himself in Switzerland without the protection of an English judgment exonerating him.
95. Lastly, my attention has been drawn to the case of Karafarin Bank v Mansoury‑Dara [2009] Lloyd's Reports 289.  In that case Teare J had to consider an application made shortly before trial to stay English proceedings on 13 cheques on the ground that the claimant had commenced criminal proceedings against the defendant in Iran on four of the cheques.  The defendant had been convicted in absentia and a civil judgment had been entered against him on the four cheques. 
96. The defendant took action in Iran to seek to have the convictions set aside.  He was successful in that. He also appealed, although the appeal was begun very shortly before the date of Teare J's judgment, against the civil judgment.
97. Teare J drew attention to section 34 of the Civil Jurisdiction and Judgments Act 1982, which provides:

"No proceedings may be brought by a person in England and Wales or Northern Ireland on a cause of action in respect of which a judgment has been given in his favour in proceedings between the same parties or their privies in a court in another part of the United Kingdom, or in a court of an overseas country, unless that judgment is not enforceable or entitled to recognition in England and Wales, or, as the case may be, in Northern Ireland."

98. Teare J noted that the section does not require a claimant to take steps to have any judgment in another jurisdiction set aside in order to be able to initiate proceedings in England and Wales, provided that the foreign judgment is not enforceable in this country.  He said this, at 24(1):

"Section 34 of the Civil Jurisdiction and Judgments Act 1982 provides that proceedings may be commenced in this jurisdiction notwithstanding that judgment on the same cause of action has been obtained in another jurisdiction, if the foreign judgment is not enforceable or entitled to recognition in England and Wales.  It is important to note that the section does not require the claimant to take steps to have the judgment in the other jurisdiction set aside.  This indicates that the claimant's refusal to undertake to apply to have the Iranian judgment set aside is consistent with the statute and that the fact that the defendant may therefore have to incur expense in seeking to have the Iranian judgment set aside on appeal, at the same time as having to defend the English proceedings, is not to be regarded as oppressive or as amounting to an abuse comparable to having to defend the same cause of action in two jurisdictions simultaneously."

99. If that is so, the position must, it might be thought, be a fortiori in respect of proceedings which are far from any judgment.  The existence of a foreign claim which, if it matured into a judgment, would not be enforceable, or entitled to recognition in England and Wales, ought therefore not to make the continuance of the English proceedings vexatious.
100. I am not disposed to regard section 34 as inevitably meaning that it is not vexatious or abusive to commence proceedings both in a foreign jurisdiction, whose judgments would not be recognised in England, and also in England.  The section contains a prohibition against commencing proceedings and an exception to the prohibition.  The fact that a claimant comes within the exception from a prohibition does not, as it seems to me, necessarily mean that he is not behaving abusively.  What the case does illustrate is that the English proceedings are likely not to be vexatious if they are pursued for some legitimate advantage, such as the fact that any judgment will be enforceable here.  That is the case in the present action, and is in my judgment another reason why it is inappropriate to grant a stay.
101. Mr. Berry also relies on the fact that the Russian prosecutor has asked the Swiss authorities to freeze Mr. Nikitin's assets and those of his companies on the basis that there may be a Russian court judgment for the confiscation of Mr. Nikitin's property.  There is thus, he submits, a further basis upon which Mr. Nikitin and his companies are in jeopardy.
102. I do not, however, regard this as a reason for treating these proceedings as an abuse.  Mr. Nikitin is one of the defendants in the criminal proceedings which are unaffected by the anti‑suit injunction.  He is thus at risk of a confiscation order, which is a criminal penalty imposed by the Russian State, whatever the fate of the civil proceedings in Russia or here.  He would also be so liable even if there were civil proceedings nowhere.
103. Whether such an order should be made, and whether credit should be given for any recoveries is a matter of Russian law. Whether such an order will be enforced in Switzerland is a matter for Swiss law.  The prospect of confiscation as a criminal penalty does not seem to me to make the continuation of these civil proceedings as an abuse.
104. Mr. Berry submitted that in the present case, that would be too technical a view.  The substance of the matter, he submits, is that confiscation is being promoted by the Russian prosecutor as a means of compensating the relevant companies, as appears from the letter of 25 November 2011, in which, having reserved the right to file a petition with the competent authorities in Switzerland for the enforcement of a Russian court judgment, in the event that one is given, on the confiscation of property, the Russian prosecutor goes on to say:

"In the light of the above, for the purpose of securing the rights and lawful interests of the injured parties and civil claimants in criminal case number 18/346253‑05, we hereby request that you preserve the freezing injunction placed on the funds of the accused, Mr. Nikitin."

I do not regard that submission as persuasive.  The fact remains that confiscation and compensation are two different things, and give rise to different considerations.

Disclosure and amendment

105. In addition to their strike‑out application, the applicants seek orders, firstly for disclosure of records of communications and meetings between Sovcomflot/NSC and the Russian/Swiss authorities in relation to the Russian claims; and secondly, an order that the claimants disclose all records of communications between anyone acting on behalf of the Sovcomflot/NSC group and the Russian courts, the Russian prosecutor and the Swiss Bundesanwaltschaft which relates to the Russian criminal proceedings, the Russian civil claims and the Swiss proceedings.   
106. They also seek an order that a senior executive of the group responsible for the conduct of these proceedings shall swear an affidavit explaining the searches and enquiries made for such documents, and confirming that all relevant documents have been disclosed.
107. Lastly, they apply for permission to amend their defence to insert a new paragraph 36(a), pleading that the equitable remedy of disgorgement is not open or should not be granted by the court to the claimants in the circumstances to which I have referred.
108. The claimants do not object to the grant of permission to amend the defence, and I propose to allow it.  
109. As to the disclosure sought, I do not propose to order it, since it seems to me neither necessary nor proportionate.
110. Insofar as disclosure is sought of communications in relation to the criminal proceedings, they are separate from and in my judgment irrelevant to the present claim.  The anti‑suit injunction made clear that the respondents were entitled to co‑operate with the Russian prosecutor and the courts.
111. The communications of which disclosure is sought are largely communications between companies other than the claimants in the action, that is to say NOUK's ultimate or immediate parent, and may well not be in NOUK's possession or control. But in any event Mr. Ogden's witness statement of 14 May records, in paragraph 17, the following:

"In any event, Mr. Mednikov (the deputy chief executive officer of Sovcomflot), Mr. Polevoy and Marina Ivanenko (head of the corporate control group investments and projects department of JSC Novoship) confirm that there are no records of any communications or meetings between Sovcomflot/Novoship and the Russian/Swiss authorities with regard to the Russian civil claims since their letter of 10 February 2011.  This is because there have been no such communications until the letter of 4 May 2012 referred to above."

In other words, there is nothing to disclose.  In those circumstances, it seems to me that no order for disclosure is appropriate.

112. Accordingly, I propose to make no order on the application other than to allow the amendment to the pleading.

‑‑‑oOo‑‑‑ 
